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STATEMENT OF THE JSSUES

" Should Mark Fiorentino’s citizer’s arrest of Martin Tosefo be suppressed as a
matter ¢, :aw because Mr. Fiorentino did not possess the requisite probable
cause to make the arrest?

2. Did the district court misapprehend the evidence when it substituted its
judgment of probable causc for the judgment of the facts and circumstances

personally known to Mr. Fiorentino at ihe tune he amested Martin?

STATEMENT CF THE CASE

Mark Fiorentino, an off-duty, o'it-o(-jurisdiction peace officer arrested
Defendant Martin losefo without identifying ihe basis for arrest. Afler Martin’s
arrest, police arrived, investigated at the scene which then resulted in charges of
Aggravated Driving Under the influence, Unlawful Breath est Refusai, and
Careless Driving.

On November 16, 2012, Martin filed a Motion to Suppress contending Mr.
Fiorentino lacked authority or basis to make the arrest. Following briefing and a
rearing, the municipal court denied the Motion.  Martin then entered a conditional
plca of guilty to Driving Under the Jnfluence preserving his argument ;or appeal to
the district court. Following further briefing, the filing of the electronic wranscript,

and oral argument, the district court affirmed the municipal court’s Order in its Order
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re: Municipal Appeal. 1t is from this Order that Martin appeals to the Supreme
{eurt.

STATEMENT OF THE FACTS

Martin was arrested shortly after 3:00 a.m. on August 26, 20] 2, by Mark
Fiorentino in Missoula’s downtown parking garage during the River City Roots
Festival,  Order re: Municipal Appeal, p. 4:15-16,1:21 (June 17, 2015). At the time
of arrest, Mr. Florentino was employed as a peace officer in F.ake County, Montana,
but was moonlighting as an of(-duty, out-of-;urisdiction police officer working as a
private security guard for Black Knight Secunity (*“BKS”). /d atp. 1:123-25. A
temporary barrier had been strung across the usual exit of the parking garage to
redirect traffic. /d. atp. 1:21. The “barrier” was yellow caution tape and a
temporary barricade. Mr. Fiorentino observed Martin drive through “he tape and
bump into the temporary barricade. /d. at p. 1:25 - 2:2.

Mr. Fiorentino arrested Martin by threatening to pull his weapo.1 wwice. See
ldatp. 4:11-i6. Mr. Fiorentino never identified the basis of arrest and in facl never
identitied to law enforcement the basis ol his arrest of Martin. See Municipal Court
Tr., (January 4, 2014).

[n effecting the arrest, Mr. Fiorentino repeatedly directed Martin to stay in the
nickup, attempted to handcuff Martin, attempted to ““contain[ed]” Martin on the

ground, and twice threatened the use of deadly force by pulling his gun n order to



cause Martin 1o cease any attempt to leave. See Municipal Court Tr., {January 4,
2013): Cine's District Court Response Brief. at n. 2 (March 14, 2013). Even the City
admits that there is no evidence that Mr. Fiorentino was conducting a welfare check.
Cuy s Distriet Court Response Brief, at p. 2. 'This same trained peace officer denied
to City law enforcement dispatch any observation or conclusion that Martin was
mtoxicated or under the influence of an intoxicating stbstance and never articulatec
any basis for Martin’s arrest. Order re: Municipal Appeal, p. 4:22-23. Later,
Missoula peace officers arrived, conducted an investigation through fieid sobriety
tests, and eventually booked Martin for misdemeanor Aggravated Driving Under the
Influence. /d. atp. 1:22. Martin was also cited for misdemeanor Care.ess Driving
for striking tic temporary barricade. Order re: Municipal Appeal, p. i:22-23. this
charge was dismissed.

STANDARD OF REVIEW

i he Montana Supreme Court reviews a district court's deniai ¢ a motion to
suppress o determine 1f the findings of fact are clearly erronieous and its
interpretations of law are correct. Store v. Updegratf, 2011 MT 321, 9 24, 363 Mont.
123,267 2.3d 28.

SUMMARY OF T:#% ARGUMENT

Martin loseto requests this Court answer whether an arrest by an out-of-

jurisdiction peace officer acting upon particulurized suspicion is permissible. his



case presents a guestion of law previously and intentionally left unanswered by this
Court. See Updegraff at 9 55. This same private citizen detained Martin untif op-
dut, inurisdiction nolice conducted an investigation resulting in probable causc for
Martiz’s arrest o7 Driving Under the Influence. Consequently, since Martin’s arrest
was illegai, the Missoula City police officers’ after-acquired evidence upon the
iHegal mmvestigation must be suppressed.

Statute permits an out-of-jurisdiction peace ofticer to arrest if a private
citizen would have sufficient ground to make that same arrest. Monwana case law
also vermits arrest by out-of-jurisdiction peace officers who develop probable
caase to.iowing a welfare check. Neither fact pattern exists here. Instead, the out-
of-iurisdiction peace officer expressly disclaimed to Missoula law entorcement
dispatch probable cause for any arrestable offense.  Stated another way, the officer
uented personal knowledge of facts and circumstance sufficient to warrant a
reasonable person to believe that someone was committing or had committed an
ofense requiring immediate arrest.

I'urther, the district court inappropriately substituted its judgment of probable
cause for that of the detaining officer’s expressed personal knowledge of the facts
and circumstances. The district court’s hindsight finding of probable cause faits to
adhere to the probable cause standard applicable to arrests by out-o™jurisdiction

peace officers.



The district court's misapprehension of the evidence also failed (o focus on the
fac*s known nersonally to Mr. Fiorentino when he arrested Martin, wiich is the oniy
basis for probable cause. Martin’s iliegal detention was then used to conduct an
Hegal investigation resulting in his booking by on-duty peace officers. Since the
district court .mputed evidence of impairment discovered afier Mr. Fiotentino’s
ar-est, and contrary to Mr. i‘lorentino’s personal knowledge, probablc cause was
never establishec empowering Mr. Fiorentino to make the original arrest.

ARGUMENT

1. The district court’s interpretation of Mont. Code Ann. § 46-6-502 is
incorrect because out-of-jurisdiction peace officer Mr. Fiorentino :acked
prosable cause to arrest Martin Yor the zon-jailable misdemeanor offense of

Careless Driving.

Mari.n's arrest did not fall within the exceptional circumstances nermi:iing a
warraniiess arrest by an out-of-jurisdiction peace officer imited to amests pursuant i
the authority of § 46-6-502. The seminal case on the arrest authority possessed by
out-of-jurtsdiction peace ofticers 1s State v. Updegraff, 2011 MT 321. 363 Mont.
123,267 P.3d 28. Updegraff recognized that out-of-jurisdiction peace officers have
1e same authority to arrest as any other private citizen pursuant 10 § 46-6-502(1).

Il at 99 45, 46,



Montana’s private citizen arrest statute permits arrest when there ,s probable
cause to believe an offense has been committed and circumstances necessitate
immediate arrest:

Arrest by private person. A private person may ancst anothe when there is

probable cause to believe that the person is committing or has committed an

offense and the existing circumstances require the person's immediate arrest.

The private person may use reasonabie force to detain the arrestec person. §

46-6-50Z +).

IFloyd Updegratt was convicted of telony DUT after he was discovered by an
on-duty, out-of-jurisciction peace oflicer parked in a day-use only lot around !:00
wm. Peace otficer Francine Janik approached the Defendant’s vehicle to perform a
welfare check on the Defendant. Once she roused the iitiaily unresnonsive
Detfendant, she observed numerous beer cans, noted the Defendant’s eves were
mwodshot and his speech was shirry. and smelied a strong odor of aicohol emanating
[rom ‘he Defendant and his car. Updegraffat ™5 10 - 12, Officer Janik requested the
Defendant to step outside his vehicle, produce his driver's ficense, and submit to
standardized field sobriety tests, which be refused. /d at 912, 13, Subsequently, 2
sccond on-duty, out-of-jurisdiction peace officer, Deputy Michae! Wharton,
responaed and attempted to process the DUT investigation, but the Defendant
continued to refuse to cooperate. Deputy Wharton placed the Defendant in handcuffs
and informed him that he was under arrest. /d. at 9 14. Since out-of-jurisdiction

peace ofhicers do not have less authority 1o arrest than a private citizen, and Deputy



Junik approached the vehicle to perform a welfare check, an action any nrivate
citizen may perform, this Court determined iire arrest and subsequent investigation
was proper. fd. at 9 57.

According to Updegraff, an out-of-junisdiction peace officer’s authority to
arrest arises only:

... the circumstances would give a private person sufficient grounds to

make an arrest, i.e., if there is probable cause to believe that a person is

committing or has committed an offense and the existing circumstances

require the person's immediate arrest. Jd. at 9 52.
Updegraff also realfinmed that probable cause exists when facts and circumstances
are sufficie.t to warrant a reasonable person to believe a crime 1s or has been
commiited. [d atq 60 (citing State v. Williamson, 1998 M T 199, 9 12, 290 Mont.
325,965 17.2d 231, overruled on other grounds). Thus, § 46-6-502(1) identities the
two elements for arrcst as: the existence of probable cause and the existence of
circumstances that require immediate arrest. Circumstances which would reguire a
person’s immediate arrest are based upon public safety, not for criminal investigative
ourposes. Updegraff at 4 33.

Martin's casc differs signiticantly from Updegraff because as conceded by the
Cityv, Mr. Fiorentino was not engaged in a welfare check of Martin. Ciny's District
Court Brief, at ». 2. Instead, the Cily asserts Mr. Florentino’s motivation to arrest
Martin was because Martin “exposed pedestrians and vendor booths to the threat of

mjury and damege from iMartin’s] actions.”™  Ciry's Districr Court Brief, at p. 2.



I8 statement ‘s the classic basis for authorizing a detention based on particularized
suspicion. § 46-5-401(1). Mr. Fiorentino was therefore not acting under the
community caretaker doctrine approved in Updegraff-

Martin's case also difters from Updegraff because Mr. Fiorentino never
articwsated to few enforcement dispatch or the on-duty police otficers upon their
arrtva, any cvidence, knowledge or cause of Martin’s breach of the vellow tape or
bumping into (ne barrier as probable cause of an offense. The record is devoid of
commor facts relied on by officers arresting persons for impaired driving such
nloodshot eyes, slurred speech. the presence of beer cans, the odor of an alcoholic
heverage, or other indicia that established probable cause for an arrestable offense.

A. Mz Fiorentino’s arrest should be suppressed because out-of-
jurisdiction peace officers should not have authority to arvest
defendants for non-jz:lable offenses.

This Couart has recognized the hybrid characterization of an ofl-duty or out-of-
jurisdiction peace offlicer. Updegraff at § 50. On the one hand. out-of-jurisdiction
neace oficers are not permitted to make arrests or perform criminal investigations
which arc expressly limited to only on-duty, in-jurisdiction peace officers. Jd. at §
45. On the other hand, an out-of-jurisdiction peace officer is always a peace officer,
even when oft-duty or out-of-jurisdiction. /d. at 949. This Court has characterized
an out-of-jurisdiction peace officer as never ceasing to “be” a peace officer, yet

sometimes must cease “actng’” like ore. Jd.



(): course. an out-ol-turisdiclion peace officer does not have /ess atthority to
arrest than a private citizen. /d. at ¢ S0. But neither does an out-oi-jurisdiction peace
officer have more authority than a private citizen. /d. at 4 50-32. Updegraff
demands out-of-jurisdiction peace officers meet the two-fold arrest standard
annlicable to any privaie person; i.e. probabie cause and circumstances that require
immediate arrest.  [f the standard is met, the officer may then follow procedures
atlowed by seace oflticers 1o process an arrest, including further investigation. /d. at
94150, 52. Here, “here was no probable cause, only suspicion. Order re: Municipal
Appeal at p. 5:8-18.

Under Montana’s Constitution, peace officers are not allowed to arrest citizens
for non-iailable offenszs, unless the circumsiances justity immedate arrest. State v.
Bauer, 20Gi M1 248, 9 33, 307 Mont. 105,36 P. 3d 892. The mere fact of careless
driving without mere does not justity an arrest. See /o € 33, As argued below,
Monlarans are atforded greater protection under Montana's Constitution than under
the Federal Constitution because of the enumerated right of privacy and strengthened
“ight to be free from unreasonable searches or seizures absent probable cause. thus
mustifirge @ more stringent standard for arrest based upon traffic stops. See ld., MT.
Const.art. 2,88 10, 1.

As a trained peace officer, Mr. Fiorentino knows Careless Driving is a non-

jai.abic offense. Mont. Code Ann. § 6]1-8-302 ¢f. § 61-8-711. He is also charged



w1y knowing that on-duty officers do not have authority to arrest individuals for
non-jailable otfenses. Bawer at 4 33. Certairuy, private citizens do not have authority
under § 45-6-501(1) to arrest another citizen- -much less threatening to do so using
deadly force—for running a red light, speeding, tailure to signal a left tum, or any
other enumerabie traffic oftenses, yet this is the precise issue before this Court.

Even an on-duty, in-junisdiction peace officer could not have arrested Martin
for mere Carless Driving, although admittedly, an on-duty officer would have reason
and authority to conduct an investigation legitimately based on particularized
suspicion. No similar power to ivestigate exists under § 45-6-502. Updegraff at §
33. Neiner a private citizen nor an out-of-jurisdiction peace ofticer however well
tramed, can arrest upon particularized suspicion in order to conduct an investigation.
See Updegrayf at 45,

{n contrast, an on-duty, in-junsdiction may detain on particularized suspicion
1 order to conduct an investigation. § 46-5-491(1). But here Mr. Fiorentino was
set:her on-duty nor in-jurisdiction. Consequently, Mr. Fiorentino iackec authority (0
mvestigate the cause of Martin’s “careless™ driving in the absence of Mr. Fiorentino's
ociiel of the necd for a welfare check, which even the City acknowledges was not
Miy. Frorentino’s motive. Ciry’s District Court Response Brief, at p. 2. Martin’s
arrest was _herefore illegal, unless arrest for particularjzed suspicion is the new

wiandard 1 Montana.
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: he facts here parallef the discussion of “‘particularized suspicion” found in
Staie v. Graham, 2007 MT 358, € 25, 340 Mont. 366, i 75 P.3d 885. According to
Graham, the on-duty peace officer noticed apparent sexual behavior n a vehicle
stopped on the side of a county roacd. As the officer approached in order to
“discourage” the behavior, she noticed a beer near the driver's door and upon
questioning determined that Graham showed signs ot aicohol impairment. The
Uraham Court specifically recognized that erratic driving behavior as ine type of
behavior that gives rise to “particularized suspicion™ as distinct from probable
cause. /Id at§ 16. As in Graham, Maran’s driving merely gave rise 1o a
narticularized suspicion and nothing more. Sce Order re: Municipal Appeal @i p.
5:8-18.

Wkhile Mr. [Fiorentino may have had a “particularized suspicion” of an
arrestable offense due to Martin's diiving behavior, he was not free o ae/ like an
on-duty peace officer and detain Martin for the purpose of conducting an
~avestigation upon his particularized suspicion. Updegrajfat 4 49. Mr. Fiorentino
arrested Martin for no other reason than Mr. Fiorentino wanted to conduct an
vesitgation to see if Martin cowld de amested for his impaired driving. See Order
re; Municipal Appeal at p. 5:8-18. As a matter of law Martin’s arrest took place in
.ne absence of probable cause and M:. Fiorentino possessed no authority to detair

Marti.. Sce Groham. Updegrafi, supra. ¥oiiowing the illegai detention, police



conducted an iiiegal investigation taat resuited in the collecting the evidence used
to ciarge and convict Martin.

UInlike the Deiendant in Updegraff, Martin was not unresponsive or otherwise
engaging in behavior that generated in Mr. Fiorentino a concern for Martin’s
wellbeng. Instead Martin was coherent i even uncooperative, but then cttizens are
not duty-bound to be cooperative in an illegal eflort 10 be detainec. Mr. Fiorentino
never observed beer cans strewn about the vehicle, perceived slurred speech, noted
Hlood sho: eyes, smeiied an odor of ar: alcohol, or observed any other indicia of
impainnent as outiined in Updegraff. Aficr being threatened with deadly foree,
Martin, :ike any reasonable person, ceased his attempts to lcave the scene.
Importantly, Mr. “lorentino as a fully trained out-of-jurisdiction peace officer denied
0 law enforcement dispatch personai xnowledge of facts or circumstances giving rise
to probabic cause for a jailable offense. Of course, the officer’s knowledge 1s the
“toggle switch" (o probable cause. See Huise v. State, Dept. of Justice, Motor
Yehicle Div., 1998 MT 108, 961 P.2d 75, 289 Mont. 94; Jess v. Staie Depr. of
sustice, MVD, 255 Mont. 254, 261, 841 P.2d 1137, 1141 (1992) .

As ir1s Court has commented, Mr. Fiorentino did not cease to "be" a trainea
pcace officer when he observed Martin drive through the usual exit to Missoula’s
downtown parking garage, but he was constrained in his ability to “act” as a peace

otficer. [ pdegraffat 4 49. Understandably, Mr. Fiorentino intuitiveiy believec



Martin's behavior was suspicious, but the district court erred when . determined
Mr. Fiorentino’s intuition permittec hin: to act upon this belief by arresting Martin.

B. Mr. Fiorentino’s 2rrest while acting as an out-of-jurisdiction
peace officer should be suppressed because private citizens must
not take the law into their own hands no wnatter their training.

" he purpose of the private citizen’s arrest statute 15 to grant authority to a non-
neace officer to protect public safety. Updegraff at 9 33. -or over 100 years,
Montana “as expressly rejected vigilantism. Kroeger v. Passmore, 36 Mont 501,
510,93 P. 8035, 807 (1908); ¢f. State v. Lemmon, 214 Mont. 121, 128. 692 P.2d 455,
459 (198<) (Vigilante days are over in Montana). The statute does not allow people
10 take the law into their own hands. Updegraff at § 33. Although an out-ol-
jurisdiction peace officer may perforn criminal investigations once a fegitimaie
arrest has been made pursuant to Updegraff, ihe private citizen arrest siatute docs not
allow the out-of-jurisdiction peace officer to conduct forensic tests or searches to
otherwise process the arrestee. /d. at 9 52, see also §33. In other words, because
oui-ol-jurisdiction peace officers are constrained to the arrest standard set forth in §
46-6-30. before they make an arrest, probable cause must exist and may then be
iollowed by criminal investigative procedures. These out-of- jurisdiction peace
oificers possessing particularized suspicion must act like any other private cj‘izen in

‘e same circumstances and reach for their cell phones—not their guns.

13



Mir. Florentino merely possessea the same power as any other citizen lacking
probable cause but wishing to intervene in observed erratic driving: the power to
report Martir e 911, Insteac of threatening to pull his cell phone like any other
reasonable private citizen, he chose to threaten to pull his weapon. Threatening to
null one’s weapon is no ionger a power vested in the private citizen and under these
circumstances was illegal. See Srare v Weiderhoffer, 286 Mont 341, 37,950 P 2d
i383.1386 (1997}, § 46-6-501(1).

Kathier :kan follow the law Mr. Fiorentino ook the law into his own hands by
stopping Martn, arresting Martin, and then having an investigation conductea
concerning Martin’s erratic driving. An out-of-jurisdiction peace of:icer may only
conduct crimina, investigations affer an arrest founded upon probable cause, or at
icast afier a proper welfare check. Updegraff at § 52, Iif Mr. Fiorentino’s efforts to
“detarn” Martin because he drove through veilow tape and bumped into a barricade s
‘ustified. then any private citizen has the power to make arrests for non-jailable such
as ““suspicious” criminal offenses like running a red fight, speeding, Jailure to signal a
Lurn, or otaer minor driving offenses that can be used to justifv a suspicion of
Impairment.

Lipdegraff noted that out-of-jurisdiction peace officers do not have Jess
authority than private citizen, but equally clear is om-of-jurisdiction peace officers

have fess authority than on-duiy, in-lunsdicoorn peace officers. fd. at-, 49.



Pubsiic policy is not served it out-ci-jurisdiction peace ofticers or even private
citizens become a “secret police” and are allowed to circumvent Bawer by detaining
nrivate citizens facing non-jailable criminal offenses. Here there was a street testive:
hat the district court relied as “evidence” of wrobable cause. Order re: Municipal
Appeal p.5:8-1 7 ITtrue, then the standard for probable cause becomes lowered for
cvery community celebration, footbail game, or community picnic. Thae
constitutiona: vrohibitions against unreasonable searches become virtual.y
~earingiess for those of us who celebrate in our community. Our society must not
necome subject to any “gun-toting™ private security guard vested with the police
power of detention for “apparent” impaired behavior who might be “sitting in wait”
outside festivals or tavems.

‘T'he simpie solution in this case s to validate Martin’s privacy by suppressing
the evidence gather from Mr. Fiorentino’s illegai, private citizen’s arrest.

il. “'he district court’s finding of fuct is clearly erroneous because probable

cause tha: Martin was Driving Under the Influence did not arise atil after

Mr. Florentino effected tne arrest.

A three-part test exists to determine whether a district court’s “indings of tact
arc clearly erroneous. I'irst, findings are clearly erroneous if not supported by
substantia; credible evidence; second, a court's findings are clearly erroneous if the
court has misapprehended the effect of the evidence: or third, a court's findings are

clearly erroneous if review of record leaves reviewing court with definite and firm
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conviction shat a mistake has been committec. Bauer atﬂ )2. Under ine Order, the
district court erred under all three tests.

Suhstantiai credible evidence does not exist because the district court never
fouiid evidence of probable cause first because the only positive factual finding by
e district court was the presence of Mr. Fiorenting’s “suspicion” of ympairment.
Order re: Municipal Appeal at p. S:8-18. Mere suspicion is never “substantial”
whick undersceres the distinction between probable cause and particularized
suspicion. Order re: Municipal Appeal at p. 5:8-18. The district court
misapprehended the eftect of the evidernice because even if there were any exigent
circumstances, ‘ne finding adds nothing to the central factual issue of probable
case. Particularized suspicion never substituies for probable cause no matter the
“exigency” of the circumstances. Equally ciear is the firm conviction that a mistake
has occurred when Montana shifts well-entrenched policy controiiing warrantless
arrests on something less than probable cause. Stare v. Ditton, 2009 MT 57, € 2],
349 Mont. 306, 203 P.34d 806.

A. The district court erroneousiy misapprehended t1e evidence
becaise the facts and circumstances persona:ly known to Mr,
Fiorentino prior to the arrest were insufficient to warrant a

reasonable person to believe Martin was Driving ©nder the

Influence.

16



S he district court Order re: Municipal Appeal that Mr. Fiorenuino
recognized procable cause existed to believe Martin was “impalired” oased on:
...;Martin] was driving unsafely because he was impaired in some
significant way, particularly in light of the fact that alcohol wasg readily
available to patrons during the festival Fiorentino clearly observed bechavior
that caused him to suspect {Martin| was an impaired driver, and attempted
to keep e vehicle and [Martin{ contained until Missoula police officers
arrived at the scene minutes later o conduct an investigation as to the cause
of I'Martin’s] unsale erraiic driving. (Lmphasis added). Oider re:
Meunicipai Appeal at p. 5:8-18.
it is precisely the power to act upon particularized suspicion which Js denied
nrivate citizens whether or not out-of-jurisdiction peace ofticers. Updegraff at @
32. The district court erred when finding Mr. Fiorentino justified in making the
arrest when he merely “suspect(ed]” Marun was impaired.
The district court found as a matter of fact and after all the testimony and
cvidence Mr. Fiorentino was left with mere suspicion that Martin was impaired.
Jd. Mere suspicion, no matter the surrounding circumstances, fails to rise to the

tevel ol probable cause and therefore Martin’s arrest was iflegal.

B. The district court misapprehended the effect of the evidence
by confusing circumstances requiring immediate arrest as addiag to
the facts of probable cause within the personal knowledge of Mr.
Fiorentino that an arrestabie crime had been committed.

The district court misapprehended ihe effect of the evidence when it asserts

nrozable cause for impairment existed because Martin ‘was “driving unsafely”

acfore Mr. Fiorentino even approached the car. The district court entered

17



exwranecus tind ngs touching on its analysis of probable cause: 1) the ready
availability of alcohos and, 2) the attempt to contain the vehicle. Order re:
sMunicipal Appeal at p. 5:8-18. The Court’s finding of “read[y] availability™ of
alcohol implies that anytime alcoho! 15 available and “unsafe driving™ will yield
probable cause empowering each of us as private citizen (o arrest one another using
the threat of deadly force. This conclusion borders on the extreme because our
society is fraught with both alcohol and unsafe moving violations. Access to
alcohol in Montana is ubiquitous in every community of the state and a common
component of community celebration or community picnic. These facts are not

. ..sufficient 1o warrant a reasonable person to believe that someone 1s committing
or aas committed an oftense.” Srare v. Ditron, 2009 MT 57,921, 349 Mont. 306,
203 P.3d 806.

“Clearly observed” behavior does not increase the indicia of suspicion, but
merely restates that Mr. [Fiorentinog concluded that Martin was driving unsafely by
breaching ‘he tape and bumping into the barrier, a fact pattern that was no more
than carciess driving, certainly not reckless driving or vehicular assault.

Finally, the district court noted that Mr. Fiorentino “attempted (o contain”
the vehicle. This finding begs the question because the issue of “detention” or
“containment” is nothing more that code language for “arrest.” Moreover, Martir;

respectfully submits that our society has not deteriorated to the point that we as
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citizens, must abide by one another’s commands merely because such commands
are ssued.

Taken together, these “facts” do not give rise to probable cause. At best,
aese extraneous facts identify the “circumstances™ that might justify an immediate
arrest provided probable cause exits. § 46-5-501(1). The only substentive Jact in
the record was Mr. Fiorentino’s observation of Martin’s driving that gave rise to
his suspicion of impairment. Bauer. Graham, and Updegraff. supra, all point 1o
the Himitations ¢” arrest for the mere particularized suspicion of traff'c violations.

[ addition, the record belics any circumstance requiring immediate arrest
occause from the beginning Martin was charged with a non-jailable offense —
Careless Driving. He was not charged with a high misdemeanor based upon Mr.
Plorenting’s observations, but instead upon the criminal investigatior conducted by
n-jurisdictuon »eace officers. Moreover, Mr. Fiorentino, a fully trained police
officer, never related facts or circumstances that suggest, much less prove, a
seriows tra:fic event or even impairment in driving — because he could not. No
charge was iiled or reckless driving. excessive speed, or vehicular assault. Martin
ricrety breached a barrier tape and buinped 1to a barner. The evicent purpose of
Mr. Frorentino’s arrest of Martin was his instinctual desire to conduct an

nvestigation, yet as an out-of-jurisdiction peace officer Mr. Fiorentino never

nossessed the authority 10 act upon s instict. Updegraff'cl. Graham, supra.

ot
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Many causes other than impairment can be attributed (o a person crossing
lemporary caution tape or bumping into temporarly erected barricades which
surround the normal exit from Missoula’s downtown parking garage. Perhaps the
barrier ccuid not be seen through no fauit ef driver. Perhaps the vehicle’s gears
silpnea. erhaps the conduct was mere caretessness which was discovered on
bumping the barrier. Impairment due (0 any causc. much less a criminal cause, 1s
not ¢stab'ished by these iacts, which once again underscore the need for
investigation —— a power exclusively vested ia on-duty peace officers. If careless
driv ing rises to the level of probable cause, then given the “availability” of alcohol,
50 (o al. moving traffic violations and our citizenry should be encouraged to arrest
cnic another by threatening deadly force for any moving violation.

. The record leaves s firm conviction that 2 mistake has
occurred because the facts and circumstances of probable cause
found by the district court were not personally known to Mr.
Fiorentino.

Fialiy, the district court mistakenly ignored Mr. Fiorentino’s personal
Khowledge In its pursuit of probable cause because the record shows that Mr,
Fiorentine could not tell identify the cause of Martin's “unsafe driving.” As the
districz court concedes, Mr. Fiorentino's knowledge was limited to mere suspicion.
Order re: Municipal Appeal at p. 5:8-18. The district court buttresses the absence

ol probable cause by relying unrelated facis that are pertinent to an immediate
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arrest, e second clement of the statute. /o At best, the relevance of these facts
rdentifics circumstances that require :1mmediate arrest but not probable cause as
mandated by the statute. § 46-6-501(1).

No inferential facts can be imputed to Mr. Fiorentino when he explained to
law enforcement dispatch the facts and circumstances personally known to him and
while on scene expressed ignorance about Martin’s impairment and its cause.
Appendix 2: Martin's District Court Reply Brief.. Exhibit A (911 call (@ min 0:54).
Probable cause is grounded in the observer’s personal observations and not
speculation. See Ditton, supra, § 21

The Couit’s finding about Martin’s impairment simply is unsupported by
ary facts nersonally known 1o Mr. Fiorentino. All ifiorentino knew 'wvas thalt Marin
breached the yellow tape barrier and bumped into the barrier. ‘the district court
cannot substitote its judgment of facts and circumstances for the expressed
nowledge of the arresting officer otherwise the Court fails to maintain its
objectivity and becomes an advocate.

At the core of the district court’s analysis is that Martin was arrested for
suspicion of impaired dnving. Order re: Municipal Appeal at p. 5:8-18. Montana
has not yet iowered the standard for warrantless arrests to particularized suspicion

by armed private citizens, no matter how well trained. Montana citizens are not
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police oificers empowered 10 arrest willy-nilly on suspicion. The district court’s
order must be reversed.

CONCLUSION

The Updegraff Court left unanswered whether an investigation by an out-ot-
Jurisdiction peace officer founded upon particularized suspicion is a proper exercise
of ar out-of-jurisdicnon neace officers arrest authority under § 46-6-502(1). Graham
“imits on-duty peace officers from arresting for mere particularized sus;eton,
suggesting that out-of-jurisdiction peace officers are similarly so restrained. Bauer
“imis on-duty neace officers from arrest for non-jailable offenses, suggesting that
out-ol-junsdiction peace officers are similarly so restrained. This Court should taxe
Martin's ‘nvitation to synchronize Updegratf, Graham, and Bauer limiting out-of-
iunsdiction peace officers” to act upon particularized suspicion i makiag an arrest
tor a non-jailable oftense.

~viontana's jurisprudence requires clarification that out-of-jurisciction peace
¢iticers de not have authority under Montana's citizen arrest statute to nerform
crnminal favestigations based upon particularized suspicion. Like a private citizen,
the out-ot-jurisdiction peace officer must have probable cause to arrest. The record
reflects that at worst, Martin was witnessed driving carelessly. Martin disregarded a
private citizen’s command to stop, a perfectly jegitimate behavior. Martin

legitimately refused to comply with comavards of 1 private citizen until threatened



wit:: violence. Montana has rejected vigilante behavior and the out-o.-;urisdiction
peace offizer. just tike any other private citizen, must have probable cause betore
arresting another person for suspicious activity. The mere obscrvation of “unsafe”
driving amounting to nothing more than Careless Driving does not constitute the
level ¢i evidence necessary for private citizens and out-of-jurisdiction peace officers
w arrest. A mere moving violation does not constitute probable cause sufficient o
warrant arrest; it constitutes mere particularize suspicion. On-duty peace officers
nay have reason to stop and vestigate, but out-of-jurisdiction peace officers do not.

Allernatively, the district court misapprehended evidence wher it imputed
provable cause in in the absence of more than crratic driving, particu.arly when Mr.
Frorentmo exoressly disavowed knowing if Martin was intoxicated. In doing so, the
district court became an advocate and fatled 10 apply the law of the State 01 Montana.
Martin was illegally arrested by Mr. Fiorentino and Martin’s Maolion & Suppress
should be granted.

Since tie arrest was not basec on probable cause, the after-acquired evidence

ol probable cause was obtained illegaily and must be suppressed.

E)ATE[)thisi_Q-l | day of November, 2013,

J / T
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Attorney for the Defendant and
Anpellant
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